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Dear Mr. McNelly: 

i -, I I ~ r - . ~ : ~  
I appreciated the opportunity to meet with you atld others h m  ARIPPA on June 1 7,20 1 1 to 
discuss your concerns related to EPA's final rule entitled, Identflcation of Non-Hazardous 
Secondary Materials (l\rHSM) Thut Are Solid Wusfes. 76 FR 1 5456 (March 2 1,20 1 1 ). During 
that meeting, you expressed concern that coal refuse from legacy piles may not meet the 
legitimacy criterion for contaminants when compared to virgin coal. Similar issues were 
discussed in phone conversations with representatives of USWAG (Utility Solid Waste 
Activities Group). w. % 

As you are aware, we determined in the NHSM final rule that currently generated coal re-fuse is 
an alternative traditional fuel (see 40 CFR 241.2). On the other hand, coal refuse from legacy 
piles has clearly been discarded and is a solid waste unless sufficiently processed into a new 
legitimate fuel product. As discussed in the preamble, we have determined that coal refuse 
reclaimed from legacy piles is processed no differently than the manner in which raw material 
coal (or currently generated coal refuse) is processed into fuels today and therefore meets our 
definition of "processing" as codified in 8241.2.' The question then becomes whether coal 
refuse h m  legacy piles (after processing) would meet the legitimacy criteria for fuels to be 
considered a non-waste fuel. 

It is clear that cod refuse from legacy piles, once processed, satisfies the first two criteria 
codified at $24 1 .3 (d)(l )(i) and (ii), as these materials are managed in the same manner and 
would have similar heating values to currently generated coal refuse (a traditional fuel). It is the 
third criterion ($24 1.3(d)(l)(iii))--that the material contains contaminants at levels comparable to 
or lower than traditional fuels, that appears to be the basis for your concern. That is, if virgin 
cod is selected as the traditional fuel to which contaminant levels in coal refuse are compared, 
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there is a possibility that the contaminants present in coal refuse reclaimed from legacy piles will 
be greater than those found in virgin c o d 2  

As discussed in the preamble to the final rule, the comparison of contaminant levels may be 
made to any traditional fueI(s) that can be or is burned in the particular unit (see 76 FR 1 5542 j. 
Because currently generated coal refuse is a traditional fuel, the final rule allows currently 
generated coal refuse to be used as the traditional fuel benchmark when comparing contaminant 
levels with coal refuse found in legacy piles. This is a logical conclusion since any units 
cornbusting coal refuse from legacy piles also would be designed to burn currently generated 
coal refuse. In fact, the NHSM preamble notes that since legacy coal refuse is processed in the 
same manner as currently-generated coal refuse in order to meet the same fuel specifications, 
legacy coal refuse would contain any potentid contaminants "at levels that are comparable to or 
lower than coal refuse that is currently generated." (76 FR155 10). Thus, we beIieve coal refuse 
from legacy piles that is processed and managed in the same manner as currently generated coal 
refuse satisfies the contaminant legitimacy criterion. 

Thank you for your continued interest in protecting the environment. If you have any other 
questions, please contact James Berlow, Director of ORCR's Program Implementation and 
Information Division, at ber1ow.j im@epa. gov or (703) 3 08-83 98. 

Sincerely, I- 

Suzanne Rudzinski, Director 
Office of Resource Conservation and Recovery 

cc: Aaron Wallisch, USWAG 

2 As stated in the preamble, we note that at least one cornmenter provided data demonstrating that some coal refuse 
taken from legacy piles satisfies the contaminant legitimacy criterion when directly compared to contaminant levels 
in virgin coal. See 76 FR 155 10. 


